
 
 
1. Introduction

On March 26, 2020, the Corporate Affairs Commission
(the “Commission”), by a public notice, issued guidelines
(the “Guidelines”) to public companies on holding of
annual general meetings  (“AGM”) using proxies. The
Commission stated in the notice that the Guidelines
were necessary in view of the Covid-19 Pandemic.
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CAC GUIDELINES FOR THE HOLDING OF ANNUAL GENERAL MEETINGS
OF PUBLIC COMPANIES USING PROXIES – HURRIED PRAGMATISM?

 

 
A public company is one which
is described as such in its
memorandum of association.
Public companies are
statutorily required to  inter
alia    have a minimum share
capital of N500,000 (Five
Hundred Thousand Naira), and
may be listed or unlisted.
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2. Summary of the Guidelines
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The approval of the Commission shall be obtained before such an Annual General
Meeting is held. The company is to submit an application in this regard at the
offices of the Commission. 

The Commission shall send representative(s) as observer(s) to the meeting.

Only the Ordinary Business of an AGM as provided in Section 214 of the
Companies and Allied Matters Act (CAMA) shall be discussed at the meeting.

Notice of meeting and proxy form shall be sent to every member in accordance
with the requirements of CAMA. The Commission will, subsequent to the meeting,
require the evidence of postage or delivery of such notices. 

  The notice is to state that "in view of the Covid-19 pandemic, attendance shall
only be by proxy" and the names and particulars of the proposed proxies shall be
listed for the members to make a selection. The proxies need not be members of
the company. 

The company shall be guided by the provisions of its Articles or CAMA as regards
quorum. However, for the purpose of determining a quorum, each duly completed
proxy form shall be counted as one.

We have provided a summary of the Guidelines below:
 

 

 

 

 

 

3. Comments

Whilst it is our view that the Commission, in exercise of its regulatory and
supervisory powers under Section 7 of CAMA, proactively issued these Guidelines in
view of the prevalence of Covid-19 so as to limit the number of people required to
attend an annual general meeting of a public company, the Guidelines raise some
legal and practical issues for consideration, which are discussed below:
 
3.1.    Right of a Member to Attend General Meetings
The Guidelines stipulate that attendance at an annual general meeting shall only be by
proxy. A literal interpretation of this provision, will suggest a member of a public
 
 



APRIL 2020 PAGE 2

Whether this derogates from the right of a member as entrenched under Section 230
of CAMA to appoint another person as proxy to attend meetings and vote in his/her
stead; as it appears that the referenced Guideline imposes an obligation on a member
to appoint a pre-determined set of proxies to attend an annual general meeting. 

Whether the obligation to appoint a proxy extends to a public company with, for
instance, only two members; in which case, the purport of an attendance by proxy
would be counter -productive 

Who appoints the person(s) to be listed as proxies? While the Guideline is silent on
this point, it is our view that it would be the directors of the Company. Furthermore,
what is the criteria for selection of the proxies?

What happens if a member’s preferred choice of a proxy is not provided in the list?
Will such a member be denied attendance or nonetheless be compelled to select from
the list?

company cannot attend the general meeting of the company, except by proxy. 
 
This, in our view, contradicts the provisions of Sections 81 and 221 of CAMA which
assures the right of every member to attend any general meeting of the company. 
 
3.2.    Right of Member to Appoint a Proxy
By virtue of the Guidelines, the members are required to select from predetermined
proxies whose names and particulars are set out in a list to be circulated by the company
alongside the notice of meeting.  
 
This, in our view, raises a number of issues as set out below:
 

 

 

 

 
3.3.     Issue of  Quorum
The Guidelines provide that  for the purpose of determining quorum, “each duly
completed proxy form shall be counted as one”. In the event that every member selects
the same proxy in the proxy forms, is it the case that the singular attendance of that
proxy would constitute a quorum?
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There is no clarity with respect to the criteria to be met to obtain the approval of the
Commission. 

In the event that a company does not meet the timeframe for holding its AGM in
compliance with Section 213(1) of CAMA due to the lack of/ delay in approval from
the Commission, will such a company be absolved from the penalties for non-
compliance?

3.4.    Business of an AGM
The Guidelines provide that only the ordinary business of an AGM shall be transacted
at the meeting. In our view, the rationale for the limitation to ordinary business by the
Commission may be to limit the matters to be discussed and considered in view of the
skeletal attendance.  
 
Whilst an argument in favour of the restriction may be that the Guideline does not
derogate from the powers of the board of directors/member to convene/requisition an
extraordinary general meeting to deliberate on any pressing special business, we are
however of the view that the restriction is contrary to the provisions of Section 214 of
the CAMA which recognises that special businesses can also be transacted at an AGM.
 
3.5.   Requirement of the Approval of the Commission before an AGM can be Convened
The Guidelines provide that the approval (not notice) of the Commission must be
obtained before any annual general meeting is held. The CAC has however provided
that such applications for approval may be sent via email. Apart from the perceived
administrative inconvenience to the CAC in treating these applications, the following
issues require consideration:
 

 

4. Conclusion

We acknowledge that there is a need for regulatory agencies to be proactive to
effectively tackle and limit the spread of the coronavirus disease, by  inter-alia
providing guidelines aimed at maintaining social distancing and limiting the number
of people gathered at a location. 
 



Granting a waiver or an extension of the time required to hold an AGM working
with other regulatory agencies such as the Federal Inland Revenue Service (FIRS)
and Securities & Exchange Commission (SEC). 

Promoting the deployment of information and communication technology devices
by Companies, to secure the full and unhindered participation of members from
various locations at an AGM. 

Clarifying whether the Guidelines will apply to all public companies or listed
public companies; as unlisted public companies with enabling provisions in their
articles of association for holding general meetings via teleconference or with few
members should still be able to hold such meetings in spite of the Guidelines.

However, in view of the points raised above, we are of the view that the Commission
should also consider the following:
 

 

 

 
Furthermore, whilst the Guidelines appear mandatory, it is subject to the provisions
of the CAMA on the subject  as well as the directives of the Federal and applicable
State Governments on,  inter alia, cessation of movements and restrictions on
gathering during the period of the pandemic. 
 
We understand that a publicly quoted company has held its AGM in accordance with
the Guidelines; whilst others have issued AGM Notices accordingly. It is our view that
decisions reached at such AGMs may be susceptible to being successfully challenged
in court in view of some of the irregularities identified in the Guidelines.
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